I. INTRODUCTION
As the United States trade deficit hits record levels' and international trade issues gain new political prominence, 2 the executive and legislative branches have renewed their long-running battle for control over United States trade policy.' Currently at the center of that battle is a struggle for control of section 301 of the Trade Act of 1974," which gives the President discretionary authority to impose retaliatory measures against any foreign 2. Seven hundred eighty two trade bills and resolutions were pending before the 99th Congress at the end of June 1986. According to one study, 248 of these contained explicit protectionist provisions, while one out of every four proposed trade restrictions for political rather than economic purposes. If the President determines that action by the United States is appropriate -(1) to enforce the rights of the United States under any trade agreement; or (2) to respond to any act, policy, or practice of a foreign country or instrumentality that -(A) is inconsistent with the provisions of, or otherwise denies benefits to the United States under, any trade agreement, or (B) is unjustifiable, unreasonable, or discriminatory and burdens or restricts United States commerce; the President shall take all appropriate and feasible action within his power to enforce such rights or to obtain the elimination of such act, policy, or practice. Action under this section may be taken on a nondiscriminatory basis or solely against the products or services of the foreign country or instrumentality involved. governmental act, policy, or practice 5 that "burdens or restricts United
States commerce" and either violates international obligations or is determined by the President to be "unjustifiable, unreasonable, or discriminatory." ' Section 301 is unusual not only because of the broad powers it confers upon the President, 7 but also because it gives private individuals a statutory right to petition the government to espouse their claims in the international arena.' While section 301 has not been used aggressively in the past,' a renewed surge of activity under the statute 10 has heightened its 5. The terms "act," "policy" and "practice" refer to three different categories of governmental action, but will be used interchangeably in the text of this Note. (1) suspend, withdraw, or prevent the application of, or refrain from proclaiming, benefits of trade agreement concessions to carry out a trade agreement with the foreign country or instrumentality involved; and (2) impose duties or other import restrictions on the products of, and fees or restrictions on the services of, such foreign country or instrumentality for such time as he determines appropriate. Section 301 also reaches farther than other United States trade laws: (1) Section 301 can be used against foreign government practices that harm U.S. exporters in third country markets; (2) Section 301 deals with a greater array of trade-distorting commercial policies, including those affecting ser- 14. Section 5(b) of S. 1862 would have required that an affirmative finding of violation be followed by retaliation unless a settlement is reached that is acceptable to the petitioner and/or the domestic industry. See 131 CONG. REc. 815988 (1985) . This provision is repeated in § 301 of S. 490; however, S. 490 would also allow the President to avoid retaliation by certifying that it would not be in the national economic interest. See 132 CONG. REc. 81864 (1987) .
15. Section 303 of S. 490 would require U.S.T.R. to initiate § 301 cases against practices identified in its annual report on trade barriers that are (a) likely to be found to violate § 301, and (b) constitute a significant barrier to, or distortion of, trade. U.S.T.R. would be required to take into account the potential increase in United States exports were the unfair practice eliminated, the extent to which elimination of the practice would establish a precedent that is beneficial to United States exports generally, and whether initiation of an investigation would be detrimental to other efforts being made to eliminate such practices. See 132 CONG. REc. S1863-64 (1987) . In addition, § 302 of S. 490 would require U.S.T.R. to initiate investigations of practices that are found to be part of a "consistent pattern" of market-distorting practices by a foreign government. Id. at S1863. This Note criticizes each of these proposals, and argues that legislative attempts to make section 301 more effective must be based on a clear understanding of the complex right that the statute was intended to establish. Section II analyzes that right, and concludes that the statute requires a careful balancing of economic, legal, and political considerations. Section III criticizes recent legislative attempts to reduce presidential discretion, and argues that Congress should instead restructure the President's discretion in light of the statute's underlying economic, legal, and political goals." 8 In order to ensure that executive action under section 301 is consistent with these goals, Section IV proposes that Congress amend section 301 to incorporate emerging international legal notions of unreasonableness in international trade. 9
16. Section 304 of S. 490 would require a decision on unfairness within nine months of initiation, and mandatory retaliation within fifteen months of an affirmative determination, provided no settlement is reached. See 131 CONG. REC. S15988 (1985). The President could postpone action for 60 days beyond this deadline if he certifies to Congress that progress is being made toward eliminating the challenged practice, and could avoid retaliation entirely by certifying that retaliation would not be in the national economic interest. Id. President Reagan's trade bill is expected to include a proposal for a two-year limit on negotiations to settle trade disputes. See Pine, supra note 13.
17. 20 At bottom, the right protected by section 301 is thus the nation's right to take political action in pursuit of national economic interests, by negotiating international agreements that will enforce and expand the current international legal framework governing international trade. 2 ' The statute's principal provisions authorize the President to negotiate bilateral agreements with foreign governments to reduce trade barriers. 22 The power to take retaliatory action was granted only in order in increase the President's negotiating power. 23 Section 301 pursues domestic economic goals, but respects international legal and political restraints. Congress provided the President with economic leverage in order to reduce' trade barriers and to advance the economic interests of the United States as an exporting nation. 24 But the statute also explicitly recognizes that the United States must pursue its economic goals in a way that takes account of the current international legal framework governing international trade. 22. For a general discussion of the limits on presidential authority to negotiate international agreements, see Koh, supra note 3, at 1195 n.13.
23. See S. REP. No. 1298, supra note 20, at 7302-03 (credible threat needed to give President negotiating leverage).
24. Section 301 is flexible enough to provide import relief, but was primarily designed to promote United States exports. The primary purposes of § 301 are:
(1) to foster the economic growth of, and full employment in, the United States by expanding competitive United States exports through the achievement of commercial opportunities in foreign markets substantially equivalent to those accorded by the United States; (2) to improve the ability of the President - rights under existing international agreements, 27 while a third involves well understood international legal concepts. 2 " The fourth category, aimed at "unreasonable" foreign practices, was included in order to authorize the negotiation of new agreements that establish new international legal norms in areas of emerging importance to the United States economy. 29 The statute's underlying threat of unilateral action by the United States government also makes political considerations extremely important. On the international level, the United States must recognize that foreign practices and policies reflect delicate political balances that a foreign government may be unable or unwilling to disturb. On a domestic level, the United States government must respond to its own set of political pressures from Congress, labor unions, and United States industry. In recognition of the need to accomodate these political realities, Congress granted the President broad discretion to consider political factors when deciding what action is "appropriate and feasible" to pursue statutory goals. 30 In order to enhance presidential discretion, the statute provides no congressional or judicial review of presidential decisions under the statute; the President is free to sacrifice the private interests at stake in an investigation in order to pursue national political, economic, or legal goals." 1
B. The Right of Private Petition
Section 301 authorizes the President to take action on his own initiative 32 or upon the request of a petition filed by "any interested party" with the United States Trade Representative (U.S.T.R.). U.S.C. § 2171 (1982) . The head of the Office (the U.S.T.R.) is appointed by the President, by and rights of action under other statutes, 3 4 however, section 301's right of petition does not provide a separate enforcement mechanism. The right of private petition is merely a subsidiary legal mechanism designed to enhance the executive branch's information regarding the nation's actual economic problems. Rather than providing a private right of action, section 301 merely provides an administrative procedure by which private parties can petition the United States government to act on their behalf. Section 301's provisions for private petitions were included "in order to
. . . expedite the process by which burdensome foreign restrictions can be brought to the attention of . . . the United States Government." 5 Given the economic, legal, and political considerations that underlie section 301, a private petitioner can thus claim little more than the right to present its case before U.S.T.R.; to have the government determine whether his complaint is in the national interest; and to give information and advice regarding any international negotiations resulting from his petition. 6
III. THE NEED FOR STRUCTURED PRESIDENTIAL DISCRETION
A. The Case for Discretion
Private Petitions
The broad national economic and foreign policy interests at stake in section 301 investigations suggest that recent proposals to give private parwith the advice and consent of the Senate, and is removable at the pleasure of the President. Id. The U.S.T.R. holds the rank of Ambassador Extraordinary and Plenipotentiary and is the chief representative of the United States for all trade negotiations authorized by Congress, including those authorized by § 301. Id. He reports directly to the President and to Congress, advises the President and Congress on trade-related matters, and chairs the interagency trade policy committee. Id.
An "interested party" must have a "significant interest," and includes "a producer of a like or directly competitive product or a commercial importer or exporter of an [affected) product . . . or any person representing a significant economic interest affected by the practice complained of in the petition." 15 C.F.R. 12006.0(b) (1986 The conduct of section 301 investigations is governed by the nation's trade policy interests rather than by the individual interests of a particular private party. In order to ensure that section 301 investigations will optimize national interests, U.S.T.R. should base its decision to initiate an investigation on an economic evaluation of the extent to which United States trade is "burden[ed] or restrict[ed]" by the challenged practices; a legal evaluation of the arguments that can be raised in international negotiations and dispute settlement procedures; and a political evaluation of an investigation's likely effect on foreign relations and domestic politics. 3 In devising a negotiable solution, U.S.T.R. should again make all three evaluations. 40 Like claims espoused by the State Department, 4 ' section 301 investiga- but forces those citizens to accept their government's judgment regarding political realities and the current international legal framework. Section 301 provides a mechanism through which a private claim can percolate into the public sphere; in doing so, however, the claim must lose its individual character and become a national claim.
Whether and When To Take Action
The broad national interests at stake in section 301 investigations also counsel against recent legislative proposals seeking to establish tight deadlines and mandatory criteria for initiation or retaliation." 3 As Justice Sutherland argued in United States v. Curtiss-Wright Export Corp.,"" "congressional legislation which is to be made effective through negotiation and inquiry within the international field must often accord to the President a degree of discretion and freedom from statutory restriction which would not be admissible were domestic affairs alone involved.' 141 (1984) . GATT, which has 91 members, requires each signatory to treat the trade of all other signatories equally, prohibits most forms of protection other than customs tariffs, prohibits export subsidies on manufactured products, and limits the use of export subsidies on primary products. GATT has resulted in a series of tariff reductions, and gives its signatories the right to demand compensation if another signatory unilaterally raises its tariffs above negotiated levels. The current version of GATT is contained in GENERAL AGREEMENT ON TARIFFS AND TRADE, BASIC INSTRUMENTS & SELECTED DOCUMENTS (Supps. I-XXX).
GATT has also sponsored seven rounds of Multilateral Trade Negotiations (MTN) for the purpose of negotiating reductions in tariff and nontariff barriers to international trade. The last such round (the "Tokyo Round", 1973-79) resulted in a significant number of multilateral agreements and avoiding foreign retaliation against other sectors of the American economy-especially in sectors where the United States condones practices similar to those which form the basis of a petition. Section 301's underlying strategy of negotiation requires an acute sensitivity to the delicate political balances that lie behind the trade practices of foreign governments. Legislation setting out criteria for mandatory retaliation could very easily make United States trading partners less, not more, willing to negotiate. The threat of retaliation, not retaliation itself, has produced results in section 301 negotiations. 4 The establishment of unrealistically short deadlines for mandatory retaliation could undermine existing procedures for international dispute settlement under the General Agreement on Tariffs and Trade (GATT), 4 ' and could also interfere with flexible consideration of such variables as the timing of the petition, the state of the President's relations with Congress, and foreign policy developments. Presidential discretion gives the Administration the flexibility to act when the timing is right.
The President should have the same type of discretion in administering section 301 that is afforded the Attorney General in the administration of domestic laws. 4 The executive branch should retain sole discretion over decisions to initiate and resolve section 301 investigations. Its decisions should not be subject to challenge by private parties or to detailed statutory requirements. Like the Attorney General, the President must be free 49. The Attorney General, who is entrusted with enforcing the domestic laws written by Congress, is not required to answer to individuals adversely affected by his decisions. He has full discretion to select the cases the Department of Justice will bring. He may seek to expand the law to cover new situations, and may drop any specific case in favor of another case that may raise certain issues more sharply. He is also authorized to devise settlements that will advance the public interest without the expense of litigation. 
The Need for Statutory Guidance
Section 301's authorization of action against "unreasonable" foreign government practices may be the statute's most powerful weapon for achieving the elimination of "unfair" distortionary commercial policies. Whereas the statute's three other categories of action 51 are limited to enforcing existing international legal concepts, the "unreasonable" language in section 301 involves the negotiation of new international agreements in unsettled areas of international trade law, and thus the making of new foreign commercial policy. The "unreasonable" provision has become a central feature of the Administration's aggressive new policy under section 301,52 and a central focus of recent legislative proposals to amend section 301.5s
Despite the importance of section 301's unreasonableness provision, Congress has provided the President with no substantive direction for determining which foreign governmental practices should be found "unreasonable." A foreign practice or policy may be deemed "unreasonable" even if it is consistent with the international rights of the United States, so long as the President determines that it is "otherwise . . .unfair and inequitable." 5 4 The standard of fairness and equity places virtually no restrictions on what the President may consider "unreasonable," 55 and al-50. Factors which U.S.T.R. is uniquely competent to evaluate include the likelihood of successful negotiations, which priorities to emphasize given the limited capacities of the interagency process, and the limited tolerance of such disputes by the international community.
51. . III 1985) . 55. The 1984 definitional amendments to the Trade Act of 1974 were intended to clarify the standards for action under § 301, but unfortunately have failed to do so. In addition to the "fairness and equity" language, the statute provides only an illustrative list of practices that could come within the statute, including "any act, policy, or practice which denies fair and equitable-(A) market opportunities; (B) opportunities for the establishment of an enterprise; or (C) provision of adequate and effective protection of intellectual property rights." 19 U.S.C. § 2411(e)(3) (1982 & Supp. III 1985) .
The standard of unreasonableness originally suggested in the Senate report accompanying the 1974 Trade Act applied to trade practices which are "not necessarily inconsistent with trade agreements, but which nullify or impair benefits accruing to the United States under trade agreements, or which otherwise restrict or burden United States commerce." S. REP. No. 1298, supra note 20. This stan-lows the President to shape foreign commercial policy independently of Congress. It also feeds foreign perceptions that United States actions under the statute are arbitrary unilateral assaults on legitimate governmental policies, increasing the likelihood that actions under the statute will provoke foreign resistance and counter-retaliation rather than constructive negotiations.
This lack of statutory guidance is especially problematic in the context of "self-initiated" actions under the statute. In contrast with the complex procedural requirements that must be satisfied in order for private petitions to trigger executive action under the statute, section 301 authorizes the President to act on his own motion with minimal procedural requirements. The statute requires no preliminary period of consultation between private industry and U.S.T.R., 56 no period of review during which U.S.T.R. can mediate among conflicting interests, and imposes only a limited obligation to provide an opportunity for public comments. 57 In fact, the decision to initiate an investigation may be based almost entirely on political reasons. 5 8 Section 301's lack of procedural safeguards for "selfinitiated" investigations thus poses a significant danger that the Administration's desire to maximize political mileage may deflect negotiations away from the economic and legal considerations implicit in section 301.
dard was at once too narrow and too broad. Reference to the GATT concept of "nullification and impairment" suggested that the provision only applied to practices which clearly conflict with specific benefits such as tariff concessions, which involve reliance-inducing behavior or "bad faith" motivation. See generally Hudec, Retaliating Against "Unreasonable" Foreign Trade Practices, 59 MINN. L. REv. 461 (1975) . Reference to practices which "otherwise restrict or burden United States commerce," on the other hand, suggests that the President may retaliate against any foreign trade practice that in some sense injures United States commerce, even though the practice is legal under international law. Id.
The 1984 language of "fairness and equity" implies a congressional rejection of the narrower reading of "unreasonable," but gives little guidance as to how broadly that language may be read. Actions that are specifically authorized under a trade agreement to which the United States is a party are considered per se reasonable. See Archibald, supra note 33 (citing the President's determination regarding Japanese quotas on leather imports, 45 (President required to "provide an opportunity for the presentation of views" before taking action on his own motion, but allowed to waive this requirement if "he determines that expeditious action is required"). Cf supra note 40.
58. For example, the first four cases initiated by U.S.T.R. on its own motion, see supra note 11, were clearly intended to deflect attention away from protectionist measures. See Cooper & Stokes, Buying Time on Trade, NAT'L J., Nov. 9, 1985, at 2524, 2528; Koh, supra note 3, at 1221-25. They appear to have been chosen partly on the basis of their targets-South Korea and Japan are among the most frequent targets of protectionist legislation-and partly because they addressed congressional concern with "new" trade issues (protection of intellectual property and barriers to investment) that were specifically singled out in the 1984 Trade and Tariff Act. 
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Defining Unreasonableness in Section 301 of 1974 Trade Act
Advantages of a Standard
Although the President should retain ultimate discretion over his decisions under section 301, Congress should not hesitate to exercise its constitutional authority to define statutorily the way in which the President should use the tools provided by section 301 . 5 In order to increase the effectiveness of section 301, Congress can and should amend the statute to include an explicit legal standard for determining when a foreign practice is sufficiently "unreasonable" to justify initiating a section 301 investigation.
Like judicial standards defining "reasonableness" in other contexts,6 0 a statutory standard would guide Presidential action, apprise concerned parties of their rights, and facilitate enforcement of these rights. A clearly enunciated domestic legal standard of unreasonableness would make it more difficult for political considerations to dominate the economic and legal goals against which those political considerations must be balanced. The standard would also allow Congress to retain greater control over the development of new foreign commercial policy. Finally, the standard would enhance the President's negotiating position at the international level, increasing the likelihood of successful settlements and decreasing the likelihood that the President will be forced to resort to costly retaliation.
The increased use and visibility of section 301 pose a significant danger that political considerations may dominate the economic and legal aspects of the investigatory process and dictate the outcome of particular cases, particularly when such cases are "self-initiated." 1 The President's broad discretion allows him to make policy decisions without the safeguards of administrative rulemaking proceedings or the careful appellate review of a court. While Presidential discretion should not be eliminated, a statutory standard would at least provide explicit criteria for judging Presidential action, and place upon the President the burden of explaining his actions when they deviate from that standard. A statutory standard would also allow Congress to state its policy goals and exert greater influence over agreements negotiated under the "unreasonable" provision.
Finally, an amendment giving greater legal content to the concept of 59. See Koh, supra note 3 (discussing history and constitutional limits of congressional ability to limit President's negotiating authority).
60. The Fourth Amendment, for example, protects United States residents from "unreasonable" search and seizure. The executive branch is not, however, left free to determine "reasonableness" on its own. It must generally obtain a court warrant certifying the reasonableness of a particular search, or demonstrate circumstances which render the warrantless search reasonable. See, e.g., Marshall v. Barlow's, Inc., 436 U.S. 307, 321 (1978) (holding that reasonableness of warrantless search depends on "specific enforcement needs and privacy guarantees" of statute being enforced). Similarly, § 301's use of the term "unreasonable" clearly mandates that the executive should undertake a balancing of federal interests against the need for adequate notice and consistent application.
61. See supra notes 53-55 and accompanying text.
unreasonableness in international trade would make section 301 a more effective negotiating tool and further the provision's goal of expanding international legal agreement to new areas of international trade. A clear statement of the direction of United States trade policy would advance the current international dialogue on trade law, and would allow the President to guide his actions in a way that will most effectively use the statute in the service of consistent trade policy goals. The standard would also allow foreign governments to structure their commercial policies in ways calculated to avoid triggering United States action under section 301. To the extent that a standard of unreasonableness incorporates international legal norms, 62 it will reduce the sting of unilateral action under section 301, reducing the likelihood of retaliation and increasing the potential for constructive negotiations. 63
IV. DEFINING UNREASONABLENESS
Current legislative proposals to structure section 301's provision against "unreasonable" foreign practices simply make ad hoc additions to the statute's illustrative list of "unreasonable" practices. 6 4 In order to ensure that executive action under section 301 is consistent with the statute's underlying goals, Congress should instead enact a statutory amendment that reinforces the statute's economic and legal objectives. The amendment should define as "unreasonable" those foreign practices that: (1) distort patterns of comparative advantage; and (2) contradict legal criteria for "reasonable" exercises of international jurisdiction. Political considerations should not enter the decisionmaking process until each of these requirements has been met.
A. Economic Requirements: Distortion of Comparative Advantage
In the field of international trade, the economic elements of unreasonableness should be evaluated in terms of the theory of comparative advantage, which holds that all countries benefit if each country specializes in producing the goods in which it is relatively more efficient. 5 in country B, but produces 20 tons of steel in both countries, country A should specialize in wheat and country B should specialize in steel. If country A adopts a policy which causes it to produce more steel than it would without the policy, both countries will be worse off, because there will be less goods to trade. The theory of comparative advantage suggests that the first test of unreasonableness should examine whether a foreign government practice encourages global inefficiency by denying access to goods and services that could in fact be provided more cheaply and efficiently by American firms." 6 This theory has been incorporated in other areas of United States trade law, 6 7 which implicitly assume that American firms are entitled to the market outcome that would result from a relatively "fair" and undistorted competitive process." 8 Like these other areas of United States trade law, section 301 should seek to neutralize the external effects of tradedistorting foreign practices or policies. The statute should be used to negotiate "fair" international legal agreements .reducing the trade-distorting impact of domestic policies that are not currently regulated by international law. 6 9 While this test advances the United States' economic interest in promoting its exports, it also poses two significant problems. First, short-term 69. The principal international legal agreements governing international trade, GATT and the MTN codes negotiated pursuant to GATT, contain no provisions dealing with two primary areas of Congressional concern: trade in services and international investment. In addition, they contain very little guidance regarding domestic economic policies which distort trade but make no distinction as to the origin or destination of goods. See generally F. ROESSLER, THE SCOPE, LIMrrs AND FUNCTON OF THE GATT LEGAL SYSTEM 1, 6-7 (n.d.; available from GATT Secretariat, Geneva, Switzerland) (arguing that GATT action in this regard has largely been limited to establishment of rules governing countervailing duties to offset production subsidies abroad, and compensation due to a signatory party that has lost commercial benefit of a tariff concession as result of another party's domestic policy measures). The new Uruguay Round, however, may address many of these issues. distortions of comparative advantage may in fact be efficiency-enhancing in the longer term."' GATT, for example, includes a limited exception allowing governments to undertake policies which encourage the development of inefficient "infant" industries.' This exception allows governments to compensate new firms for the external economies involved in developing new areas of efficiency, and permits nations to change their areas of comparative advantage over time.
Second, economic efficiency is not the only goal that may legitimately be pursued by sovereign nations. If there is a demand for certain other social values, governmental action which gives effect to such demands is ultimately efficiency-enhancing. For reasons of social preference, a nation may want to keep a certain portion of the population engaged in traditional sectors, even if pure private competition would result in a smaller number of persons remaining in such activities.
7 1 Similarly, it may be thought desirable to maintain a level of domestic production that would assure self-sufficiency and independence from foreign suppliers." 3 As one pair of critics has pointed out: "These [goals] . . .can be deplored as misguided by those who disagree with them, but there is no way in principle to reject them as less legitimate than others . . . .
70.
The eventual gains from establishing a new industry cannot always be recouped by those who make the initial investments in the industry. For example, if labor skills are transferrable to other industries, a firm may not obtain full return on its investment in training its workers. Tariff protection is one way of compensating businesses for these external economies. See R. CAVES & R. JONES, WORLD TRADE AND PAYMENTS 223-24 (1981) .
Market distortions can produce efficient results even in the short run, if there are short-run externalities (such as the dissemination of useful technical information to other firms), public goods byproducts (such as alleviation of regional disparities), or if the industry is suffering negative effects from other kinds of legislation. See Goetz, Granet & Schwartz, supra note 68, at 17-18.
71. GATT article XVIII provides that developing countries may impose quantitative restrictions that are "required to promote the establishment of a particular industry with a view to raising the general standard of living of its people" provided that "no measure consistent with other provisions of this Agreement is practicable to achieve that objective." GATT, supra note 46, art. XVIII, paras. 2, 3, 7, 13, 22 & annex I. GATT article XVIII also permits import restrictions to be imposed by developing countries where such restrictions are "necessary" to "forestall the threat of, or to stop, serious decline in monetary reserves" or "to achieve a reasonable rate of increase in [inadequate] reserves." Id. at para. 9.
72. Free trade typically hurts groups that stand to lose their jobs or market share to more efficient foreign competition. Optimally, the best solution to this problem is to design a policy that will compensate these groups for their losses: the gains from trade (access to a wider range of goods and services; more efficient reallocation of productive resources; lower consumer prices) should be large enough to fully compensate for any such losses. See R. CAVES & R. JONES, supra note 70, at 27.
Strong political support for protectionism is often attributed to the disproportionate political influence of producer interests. People earn their income in one area, but spend it in many; thus, people are more likely to allocate their resources to influencing policies affecting them in their role as income-receivers. See F. ROESSLER, supra note 69, at 13-14. On the other hand, a society that is fully informed of the costs of protection might still wish to preserve forms of traditional activity such as an agricultural way of life, even at an economically inefficient cost. The entitlement of private firms to an undistorted market outcome may thus be counterbalanced by a parallel entitlement on the part of rival firms to the benefits of domestic policies that pursue public goals other than economic efficiency. 7 5 While the comparative advantage test may advance the United States' interest in promoting free trade, it does not address the question of whether the United States can raise section 301 challenges to the trade-distorting practices or policies of a foreign sovereign in a manner consistent with international law. That question can only be answered by looking at current international legal norms and customs regarding the proper way to balance global economic efficiency against conflicting national goals. 7 6
B. Legal Requirements: Reasonable Exercise of Jurisdiction
An effective legal standard for judging unreasonableness in the area of international trade must defer to the legitimate political and economic goals of independent national sovereigns. 7 The standard should establish a narrow goal and sense of discipline in a process that might otherwise produce a spiral of expanding political demands.
7 8 In order to ease the tension created by a unilateral assault on foreign trade policies and to decrease the dangers involved in initiating a section 301 investigation, the standard should incorporate international legal norms and customs. eight factors to be considered in determining whether a nation's exercise of jurisdiction is "unreasonable." ' Although these factors are primarily intended to define the permissible scope of a nation's exercise of prescriptive jurisdiction, 8 2 this Note suggests that they can also be used to delimit the permissible scope of a nation's challenges of foreign practices. Any country should have the right to challenge a foreign policy that is implemented in a manner that is an "unreasonable" exercise of prescriptive jurisdiction, so long as negotiations are limited to seeking modifications in foreign regulations or practices to eliminate their "unreasonable" external effects. Section 301 can be viewed as merely establishing the domestic statutory framework through which the United States will exercise this international legal right.
The eight Restatement factors suggest that a nation has exercised "unreasonable" jurisdiction if (1) its practice or policy has "substantial, direct and foreseeable" external effects harming United States citizens or United States policies;" 3 and (2) the practice violates or threatens the international 81. The eight factors are:
(a) the extent to which the activity (i) takes place within the regulating state or (ii) has substantial, direct and foreseeable effect upon or in the regulating state; (c) . . .the importance of regulation to the regulating state, the extent to which other states regulate such activities, and the degree to which the desirability of such regulation is generally accepted;
(d) the existence of justified expectations that might be protected or hurt by the regulation in question;
(e) the importance of the regulation in question to the international political, legal or economic system; (f) the extent to which such regulation is consistent with the traditions of the international system; (g) the extent to which another state may have an interest in regulating the activity; and (h) the likelihood of conflict with regulation by other states.
Id.
82. Section 403 sets forth limitations on a nation-state's exercise of jurisdiction to prescribe law. Nation-states may claim either prescriptive jurisdiction (the right to project policies regulating actors and activities), jurisdiction to adjudicate, or jurisdiction to enforce. 83. At least two of the factors listed in § 403 emphasize the effects of an activity as a basis for asserting prescriptive jurisdiction: there must be "substantial, direct and foreseeable" effects in the state asserting jurisdiction (factor a), and strong connections to the principal affected parties (factor b). See RESTATEMENT, supra note 41, § 403. Section 403 also suggests a balancing of an activity's internal effects against its external effects. Factors a and b emphasize internal effects. Factors g and h, on the other hand, emphasize the "extent to which another state may have an interest in regulating the activity" and the "likelihood of conflict with regulation by other states." Id. In addition, factor c takes into account the "importance of the regulation to the regulating state." Id.
Some United States courts have adopted a similar "balancing" approach to determine whether they can appropriately assert prescriptive jurisdiction. See, e.g., Timberlane, 549 F.2d at 614 (plaintiff alleged conspiracy in both United States and Honduras to drive plaintiff's Honduran subsidiaries out of business of exporting lumber to United States). This approach to extraterritorial jurisdiction has legal, political, or economic system." 4 Thus, in addition to demonstrating a substantial impact on American interests, U.S.T.R. must be able to argue that a challenged practice significantly departs from either the international agreements or accepted practices of countries with similar economic systems and at similar levels of economic development." 5 Even hortatory international agreements, which are not legally binding, can be used to demonstrate an emerging international legal principle and to support "justified expectations" on the part of American firms. 8 8 In cases in which U.S.T.R. can establish the unreasonableness of a foreign trade practice by demonstrating both substantial external effects and significant departure from international legal norms, the United States should have the right to negotiate changes in a foreign practice to minimize its harmful external effects. While an activity's internal effects in a foreign country may justify that country's initial assertion of jurisdiction been heavily criticized as requiring courts to weigh sensitive political and diplomatic concerns that are traditionally considered nonjusticiable. See, e.g., Laker Airways, 731 F.2d at 949-50 (affirming court order restraining defendants from seeking in English courts an injunction against plaintiff's United States antitrust suit); Note, Forum Non Conveniens and the Extraterritorial Application of United States Antitrust Law, 94 YALE L.J. 1693, 1699-1706 (1985) (criticizing interest-based approach to extraterritorial jurisdiction in antitrust law and proposing alternative approach based on forum non conveniens). While it may be inappropriate for domestic courts to base their assertions of extraterritorial jurisdiction on their own "balancing" of the domestic and foreign interests involved, this Note argues that such balancing is appropriate for the political branches of government when determining whether it is appropriate to assert a right to influence the implementation of a foreign regulation. The executive branch is better equipped than the judiciary to procure necessary information and to make judgments regarding political, social, and economic conditions. Moreover, the role of national bias is reduced in the context of bilateral negotiations.
84. The final factors weighed by § 403 are "the extent to which other states regulate such activities and the degree to which the desirability of such regulation is generally accepted" (factor c); the "'existence of justified expectations that might be protected or hurt by the regulation" (factor d); the importance of the regulation "to the international political, legal or economic system" (factor e); and the "extent to which such regulation is consistent with the traditions of the international system" (factor f. See RESTATEMENT, supra note 41, § 403. Practices or regulations that are widespread in the international community create "customary international law," and must be respected in order to preserve predictability in international relations. See supra note 76; infra note 85. On the other hand, practices that diverge greatly from accepted practices or principles do not enjoy a presumption of "reasonableness." If these practices threaten the predictability of international relations ("justified expectations"), or undermine established international institutions (such as the GATT), they may well be "unreasonable" and subject to challenge under § 301.
85. Whether a customary norm of international law practiced by a large number of states is binding on all other states is a matter of debate. See Tunkin, Remarks on the Juridical Nature of Customary Norms of International Law, 49 CALIF. L. REV. 419, 426-29 (1961) . However, to the extent that nations with similar problems and similar social systems do adhere to a norm, a foreign government will find it more difficult to justify a deviant policy with harmful external effects.
86. See RESTATEMENT, supra note 41, §403(d). These agreements, while not binding, lend broader international legal support to unilateral United States actions under § 301. Reliance on such agreements allows the United States to strike a balance between the goal of establishing agreements that go beyond existing international law, see supra note 27 and accompanying text, and the need to respect the international legal principles of national sovereignty and noninterference, see supra notes 76-77 and accompanying text; see also Fisher & Steinhardt, supra note 18, at 577-78 (arguing that right protected by § 301 is combination of national and international norms, and listing various nonbinding international agreements that could form basis of § 301 petitions).
to regulate that activity, 8 the activity's external effects on the United States can also justify the United States' assertion of a right to influence that regulation through international negotiations. Thus, section 301 does not directly involve assertion of United States jurisdiction; instead, it reflects the United States' assertion of a right to influence "unreasonable" exercises of foreign jurisdiction through negotiated settlements. 88 U.S.T.R. should give proper deference to the policy objectives of foreign governments and limit its negotiating objectives to obtaining changes that will significantly reduce the "unreasonable" external effects of a challenged practice.
C. Applying the Standard: Recent Cases
Analysis of the complex right established by section 301 suggests that investigations of "unreasonable" foreign government practices under section 301 should be evaluated under a two-part test that examines (1) whether the challenged practice distorts comparative advantage, and (2) whether the practice creates both a substantial effect on the United States economy and a significant departure from international legal norms. This two-part test can be used to evaluate two interpretations of unreasonableness that have emerged in recent section 301 investigations. The first interpretation, adopted by the petition of the Semiconductor Industry Association (SIA) in Japan Semiconductors, 89 measures unreasonableness in terms of "reciprocity" 90 in market shares. The second interpretation, adopted in the government's investigation of Korea Intellectual Property, 91 seeks "reciprocity" in the context of international legal norms. Application of the two-part standard to each of these cases shows that only the latter meets the economic and legal requirements of unreasonableness under section 301.
Japan Semiconductors: "Reciprocity" Measured by Market Shares
The Japan Semiconductors petition argued that Japanese government policies that encouraged specialization and cooperation among domestic producers and pressured Japanese semiconductor consumers to "buy Japanese," have created a market structure that unreasonably restricts the sale of American-made semiconductors in Japan. 92 SIA based its claim of unreasonableness on the alleged lack of "reciprocity" evinced by the disparity between the share of the Japanese market held by American semiconductor manufacturers and the share of the United States market enjoyed by Japanese manufacturers."
This measure of unreasonableness fails each of the two prongs of the unreasonableness standard outlined above. First, SIA's petition failed to show that the inability of United States exporters to obtain reciprocal market shares directly resulted from trade-distorting Japanese policies. In fact, the poor performance of SIA companies was largely caused by differences in productive efficiency 94 and product quality,"' by the competitive impact of misalignments or fluctuations of currency exchange rates, 98 or by differences in specialization and consumption patterns in the two markets. 9 17 Second, the SIA petition failed to show that Japanese policies directly created "substantial effects" on the United States economy, or that these policies significantly departed from any international legal norm. 98 SIA's failure to understand the economic and legal dimensions of unreasonableness under section 301 is demonstrated by its proposed remedy: a guaranteed share of the Japanese market for United States manufactur- . Prior to 1975, the Japanese government formally protected the semiconductor industry by imposing restrictions on foreign imports of integrated circuits for computers and on foreign investment in Japanese companies that produce integrated circuits. Id. at 12 & n.19. Although these restrictions were officially lifted in 1975, SIA argued in its petition that the Japanese government then instituted a series of "counter-measures" which undermined this liberalization. 97. In its reply brief to the SIA petition, the Electronics Industry Association of Japan argued that "U.S. companies do not emphasize the types of semiconductors most in demand in Japan, namely, those used in consumer products." Brief of the Electronics Industry Association of Japan at 2 (Aug. 26, 1985) (available in U.S.T.R. public file, docket no. 301-48). While consumer electronic products accounted for 47% of the Japanese semiconductor market in 1984, they accounted for only 8% of end-uses in the United States. Id.
98. SIA's allegations of Japanese dumping violations were filed separately from their section 301 petition. While SIA also argued that Japan's semiconductor policies were "unreasonable" because they established a market structure that allegedly violated United States antitrust laws, Japanese Market Barriers in Microelectronics, supra note 92, at 94-98, international comity requires nations to respect diversity in each other's domestic laws. See supra note 73. ers. 9 " Far from advancing the multiple goals of section 301, the resolution of Japan Semiconductors created both a distortion of trade and a possible violation of international legal norms. 10 0 SIA's petition failed to meet the economic and legal prongs of the unreasonableness standard, and should not have been accepted by U.S.T.R.
Korea Intellectual Property: "Reciprocity" in the Context of International Law
The Korea Intellectual Property investigation, self-initiated by U.S.T.R. in November 1985, sought to change South Korean copyright and patent laws, which allegedly restricted American sales and investment in South Korea by denying effective protection to the intellectual property of United States firms.
1 0 '
The Korea Intellectual Property case, unlike Japan Semiconductors, meets both the test of trade distortion and the test of legal unreasonableness. South Korea's intellectual property laws skew the relationship between price and cost by forcing firms to forego compensation for the full costs of their research and development. Lack of compensation distorts patterns of trade, discouraging foreign sales and focusing indigenous research and development on inventing new processes for producing old products, rather than on inventing new products.
Korea Intellectual Property also involved an "unreasonable" exercise of jurisdiction. While the implementation and enforcement of domestic intellectual property law is a matter of domestic jurisdiction, South Korea's laws were implemented in a manner that unreasonably affected outside interests. Intellectual property regulation has a "substantial, direct, and 99. See Japanese Market Barriers in Microelectronics, supra note 92, at 99-101. 100. The United States and Japan reached a vaguely worded agreement in which the United States agreed to suspend its section 301 and anti-dumping investigations of the Japanese semiconductor industry, and Japan agreed to increase market access and eliminate dumping. See Japan-United States: Agreement on Semi-Conductor Trade, 26 I.L.M. 1409 (1986) (text of agreement); Japan Semiconductors, 51 Fed. Reg. 27,811 (1986) (notice of suspension). The Japanese Government promised to encourage Japanese producers and users of chips to take advantage of the increased availablility of foreign-made products in their market; to establish an organization to help foreign producers to increase sales in Japan and to promote joint product development between Japanese semiconductor purchasers and foreign manufacturers. Id. In February, the Japanese government asked Japanese semiconductor makers to cut their chip production by 10%. See Japan Asks 10% Cut in Chip Output, N.Y. Times, Feb. 19, 1987, at Dl, col. 3. The EC has called for formal consultations within the GATT, claiming that the agreement will result in arbitrary increases in the price of semiconductors on the EC market and will result in privileged access to the Japanese market for United States firms. . 15, 1986) .
101. See Korea Intellectual Property, supra note 91. South Korea's copyright law, which only protects works first published in Korea, allows the works of American authors and computer software designers to be copied and sold in Korea without payment of royalties or license fees. Id. South Korean patent law also expressly excludes from patentability inventions concerning foods, beverages, medicines and chemical substances, and extends most patents only to methods of manufacture rather than to end products. Id. expand the rights of private petitioners, mandate a minimum number of actions under the statute, or make ad hoc additions to a list of practices that are to be considered "unreasonable." ' 0 8 Instead, Congress should restructure Presidential discretion in a manner that reinforces the statute's economic and legal objectives. Congress should enact a statutory amendment defining as "unreasonable" any foreign government practice that (1) creates clear economic distortions, and (2) produces substantial adverse effects on the United' States economy in a manner that violates emerging international legal norms. Enactment of this two-pronged standard would increase the effectiveness of section 301 and ensure a proper balancing of the statute's underlying economic, legal or political goals.
108. As this issue goes to press, the House Ways and Means Committee has just passed a trade bill that significantly softens prior proposals to reduce Presidential discretion. See J. Fuerbringer, Trade Bill Passed by House Unit, N.Y. Times, Mar. 26, 1987, at DI, col. 6. Like the Bentsen bill, discussed supra notes 13-17, the House bill would preserve Presidential discretion to forego retaliatory action if the President certifies to Congress that retaliation is not in the national economic interest. Both bills, however, contain provisions for mandatory retaliation that would unduly hamper the President's ability to consider legal and political factors when deciding whether and when to retaliate. In addition, neither bill makes any attempt to incorporate international legal norms into a definition of unreasonableness.
